APPENDIX  V

Special Committee on Criminal Law and Procedure
Introduction

 AUTONUM  \s " "  
The Special Committee on Criminal Law and Procedure was concerned with a variety of matters of interest to barristers who practise in the field of criminal law. Among these were:

· Scrutiny of proposed legislation;

· Participation in a review of legal aid and, in particular, the structure of legal aid fees;

· Participation in the International Criminal Bar

Scrutiny of proposed legislation

 AUTONUM  \s " "  
In 2003, the following proposed legislation was scrutinised and commented upon: 

· Amendments to, inter alia, the Criminal Procedure Ordinance, Cap 221 for the purpose of permitting courts in Hong Kong to take evidence from witnesses outside Hong Kong by live television link. 
· Amendments to the Schedule to the Criminal Jurisdiction Ordinance, Cap 461 that would extend the extra-territorial effect of that Ordinance to crimes concerning the misuse of and improper access to computers (Unauthorised access to a computer by telecommunications - contrary to section 27A of the Telecommunications Ordinance, Cap 106; destroying or damaging property - contrary to section 60 of the Crimes Ordinance, Cap 200 so far as it relates to criminal damage relating to misuse of a computer as defined by section 59 of that Ordinance; and access to a computer with criminal or dishonest intent - contrary to section 161 of the Crimes Ordinance). While the proposal was innocuous in itself, it has become apparent that our legislation in relation to the misuse of and improper access to computers is woefully inadequate and behind the times. It is hoped that we will participate in an exercise to review their legislation through a committee of the Legislative Council.
· Amendments to the United Nations (Anti-Terrorism Measures) Ordinance have been proposed which are draconian and in some respects are potentially contrary to human rights guarantees. While it has been recognised that it is necessary to have strong anti terrorist legislation, serious questions have been asked as to whether the powers which this legislation would give it to the executive are appropriate. 
 AUTONUM  \s " "  
Although not strictly within the category of legislation we also considered the proposed amendments to the Financial Action Task Force 40 Recommendations. The 40 Recommendations are, in some respects, the international benchmark for legislation in relation to money laundering and related offences. The draft recommendations if translated into legislation would have had a serious and adverse impact on legal professional privilege. Naturally, we commented strongly on those matters. Happily the final draft which finally came out did not contain the provisions which caused so much anxiety in relation to this fundamental right to confidential legal advice.
Review of Legal Aid 
 AUTONUM  \s " "  
It has been over 30 years since the structure of legal aid was reviewed. There have been incremental modifications over the years but there has been nothing in the way of a review to try and match the method by which legal aid fees are assessed with the realities of modern practice at the Criminal Bar. We have been working in close consultation with the Law Society of Hong Kong on this issue. One of the consequences of this joint approach is that it looks like we have the interest of the Legislative Council's Panel on Administration of Justice and Legal Services. A paper is being prepared in consultation with the Law Society and it is hoped that we can move this issue forward in the new year. 
 AUTONUM  \s " "  
Among the issues that we propose to take up in this regard include the fact that a great deal more preparation and pre-trial work is involved in criminal litigation today than was the position 30 years ago. Many trials are far more complex today. Sometimes, the structure of legal aid fees as we currently find them does not reward those who prepare such cases and are prepared to make extensive admissions of fact prior to trial. 
 AUTONUM  \s " "  
As this kind of thing involves the potential expenditure of public money, an activity to which the government of the day is somewhat adverse, this will probably be a fairly drawn out debate.
Participation in the International Criminal Bar 
 AUTONUM  \s " "  
With the setting up of the International Court of Justice, it will be necessary to have lawyers to appear before that body. An organisation known as the International Criminal Bar has been established. Its members include the English Bar, groups representing the legal professions of Canada and the United States as well as many such organisations in Europe, Australia and Asia. The International Criminal Bar has drawn up a code of conduct which has placed before the Registrar of the International Court of Justice. We thought it right to participate in this Organisation not only so that our voice may be heard in the development of this vital jurisdiction but so that our members may more readily participate in proceedings before the Court when it gets underway. 

Congratulations 
 AUTONUM  \s " "  
A former chairman of the Special Committee on Criminal Law and Procedure, Michael Lunn has been elevated to the High Court bench. As chairman, Justice Lunn contributed an immense amount to the work of this Committee and we offer our hearty congratulations on his appointment.
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